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1. Introduction: The Role of Non-state Actors

The notion of international responsibility requires, as to be put into motion, the discussion of
issues such as the respect for international law by international actors and the need for adequate
mechanisms to settle disputes.' If after the Second War World the international community
worried, amongst other things, about human rights, and later, in the seventies, about the
environment, then today issues such as terrorism, weapons of mass destruction 2 reveal new and
significant urgencies, requiring new solutions.

International law has followed with excessive slowness and lack of reaction the changing
environment of international relations. The current system deals almost exclusively with inter-
State questions. The impact of non-State actors is still inadequately reflected.’ They include
international organizations, multinational corporations, indigenous peoples, minorities,
movements of national liberation,* self-proclaimed governmental entities, and private (sometimes
one-member) NGOs in the field of human rights, environment and development. They have a
very limited status under international law.” That leads to their de facto impunity.

2. The Problem of the Definition of International Responsibility

The lengthy and careful work of the International Law Commission reveals that the notion of
international responsibility is one of the most difficult issues under international law. Another
current project of the ILC concerns liability of States for injurious consequences of acts non-
prohibited under international law.® Moreover, a Project of Code of Crimes against Peace and
Mankind failed and served as a starting point for the elaboration of the Statute of the International
Criminal Court.

Concerning State responsibility, the ILC concluded that two elements are required: an
illicit act under international law and that the act is attributable to the State. The project appears
to exclude fault as prerequisite of international responsibility.’
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Can we apply the same principles to other subjects of international law? The schema is
simple enough as to be applied analogically to other situations. Some important differences
should be, however, underlined. In cases of individual criminal responsibility, a particular
intentionality of the actor is normally required. Some crimes, such as torture and genocide,
include, in addition, specific intent issues.

Damage should be an additional element to be included in case of responsibility argued
by non-State actors against States. The damage can be a threshold from which they may originate
their responsibility, in order to avoid abuses by these actors.®

Concerning the injurious consequences of licit acts under international law,” adequate
protection should be provided to human and natural life. Any solution that widens the
‘responsiveness’ under international law should be welcomed.

3. Lack of Adequacy of Primary Rules in International Law

The classification of rules of international law in primary and secondary rules will be followed in
this work.'® The discussion concerning self-contained regimes is also relevant.'!

Under customary international law, a State may incur an international responsibility for
the failure to prevent damage by private parties, if there was fault, for instance, of State organs.'>
But who is responsible in a case where the non-State actor commits an illicit act and, though the
corresponding State acted with due diligence, the rules of international law were breached and
damage was caused. The current methodology is not adequate to deal with such cases."
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Consequently, some actors enjoy impunity (euphemistically called ‘immunity’) because of the
lack of primary rules concerning them.

For instance, international organizations such as the ILO can criticize labour practices of
Member States; consequently, the same rules should apply to the organization. International
organizations execute projects that can cause environmental damage, but they can hardly be
considered responsible for damage caused by their advice."* The logic of the Project of the ILC
finally adopted by the General Assembly is that the responsibility for the acts of international
organization falls on the State in which the international organization committed the illicit act."
The project does not mean that other actors in the international arena cannot be held
internationally responsible. For that reason, the work of the ILC on international responsibility
and not liability of international organizations is to be welcomed.'®

If we turn back to the work developed concerning international organizations, the ILA has
preferred the notion of accountability concerning international organizations, that includes three
components: the daily monitoring of the fulfilment by international organizations of their
responsibilities, tort liability, and responsibility for breaching a rule of the applicable law.!” As
we have discussed above, the ILC has preferred to refer to responsibility.

Moreover, multinational corporations profit from the ‘liberalization’ of international
relations, consequently, a core of basic standards of international law should be respected by
them: international human rights law, international humanitarian law, international environmental
law, international labour law. The case of the malquilaldorals,18 causes concerns in the field of
human rights."” The same happens concerning oil companies in Nigeria.*’

A clear example addressing this problem of multinational corporations is Art. 35 of the
Charter of the Organization of American States, as amended by the Protocol of Cartagena de
Indias of 5 December 1985:

‘Transnational enterprises and foreign private investments shall be subject to the
legislation of the host country and to the jurisdiction of their competent courts and to the
international treaties and agreements to which said countries are parties, and should conform to
the development policies of the recipient countries’

This rule assumes that the host country, in abstract, is able and willing to regulate the
activities of transnational enterprises and foreign private investments. The lack of investment and
the fear of pushing down the economy impede efficient domestic regulation. International law
should not ignore the problem and include specific solutions.
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Multinational corporations were the object of attention of some international efforts. The
OECD Council on 27 November 1985 to the OECD Guidelines for multinational enterprises
provides that MNCs should in particular assess and take into account in decision—making the
foreseeable consequences of their activities which could significantly affect the environment,
cooperate with competent authorities inter alia, by providing adequate and timely information
regarding the potential impacts on the environment and on environmentally related health aspects
of all their activities and by providing the relevant expertise available in the enterprise as a whole,
and take appropriate measures in their operations to minimize the risk of accidents and damage to
the environment, and to cooperate in mitigating adverse environmental effects. Consequently,
the actor is liable towards the State, and there is no international responsibility.

The Commission on Transitional Corporations of the ECOSOC considers that the existing
law and praxis do not yet offer any clear rules for the allocation of legal responsibilities of States
for transboundary environmental harm.

However, multinational corporations could implement and promote human rights due to
their capacity to introduce and impose values in the organization of the work, in the professional
relations and in the juridical instruments as to execute their activities.!

In a recent example, the 1998 Declaration on fundamental principles and rights at work of
the ILO goes beyond inter-State action, towards the privatization of the international norms of
work through codes of conduct and private labels, as well as investment conditions.”* In 1977 the
UN had drafted in the United Nations Code of Conduct on Transnational Companies. Later this
work stalled. Also in 1977 the ILO adopted the Tripartite Declaration of Principles Concerning
Multinational Enterprises and Social Policy. The only enforcement mechanism is persuasion by
officials and embarrassment caused by the media. Codes of conduct prove to be insufficient.
Amnesty International has proposed to include the responsibility of multinational corporations
concerning personnel practices and policies, security arrangements, etc.”

Weissbrodt prepares, in the framework of the Sub-Commission on the Promotion and
Protection of Human Rights, a Draft Code of Conduct, that includes war crimes, crimes against
humanity and other crimes, non-discrimination and harassment, respect for national sovereignty
and self determination, healthy and safe working environment, fair and equal remuneration, hours
of work, freedom of association, collective bargaining, consumer protection, environment.**

Another good example is the 1977 Declaration of tripartite principles about multinational
corporations and social policy of the ILO, paragraph 8, that asserts that all the parties should
respect the Bill of Human Rights, as well as the Constitution of the ILO. The OECD has adopted
Principles relative to the government of the business, presented to the Council of Ministers of the
OECD, May 1999.

The most important existing exception to the above-mentioned efforts without success is
the case of international criminal responsibility of the individual, an exceptional system.
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Probably one of the reasons of this failure is that the discussion concerning non-State
actors has been wrongly termed: subjectivity under international law. The problem is how to
include all the relevant actors in the framework of legality.

Another initiative that we should mention are labels and conditioning to investment.”® In
addition, some non-State actors have also been tried before national courts of another State, in
particular, in the United States of Americal,27 including Unocal, Texaco, Degussa, Ford, Daimler-
Chrysler, Volkswagen and different European banks.

The Global Compact, signed in July 2000 by 50 multinationals, 12 labour associations
and NGOs, commits them to support human rights, eliminate child labour, allow free trade
unions and refrain from contaminating the environment.”® Nine principles were agreed. The type
of relation is a partnership.”’ The Security Council has also addressed in many different
resolutions non-State palrties.30

We shall include some proposals in order to address these issues:

. To permit international organizations in general, movements of national liberation,
minorities, multinational corporations and international non-governmental organizations
to assume the obligations included in treaties protecting human and natural life:
international humanitarian law instruments, international human rights instruments,
international environmental law and international labour law, for instance, via a protocol
to the pertinent instruments. Reservations should not be permitted.

. To develop in the monitoring bodies chambers dealing exclusively with non-State actors.

. Individual communications against international organizations could only be presented
before monitoring bodies, when they exist, if a previous complaint had been submitted to
the international organization without a favourable reply.
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. If the non-State actor acts independently and without obeying orders from another non-
State actor in a particular State and the State where the non-State actor is has an adequate
legal system including due process of law, the non-State actor cannot be brought to the
international arena. The issue should be solved in the internal arena and, if it is the case,
the State could be brought before international monitoring bodies.

6. Conclusions

International law should be an effective problem-solving legal system as regards, in particular,
problems concerning human life and the environment. If international law cannot prevent the
interaction among international actors from negatively affecting human and natural life,
international law misses important aspects and problems of current concern. International law
cannot be reduced to a system of dealing only with inter-State issues. Times have changed and
problems reveal a higher degree of complexity, requiring a more complex system of solutions.

International relations have qualitatively changed. We are no longer dealing with
sovereigns who are defending quasi-patrimonial rights, privileges and immunities over a
territory. The international community is composed of almost 200 States of very different size
and power. This should be taken into account when re-thinking the system of international
responsibility.

How to develop such a system? If many States try to avoid being engaged by international
law rules, this is easier for non-State actors. However, if there are no mechanisms to try to
encompass these non-State actors, there is no starting point.

As we have underlined above, the important issue consists of widening fundamental
primary rules to non-State actors. We have also agreed with the position that permits liability
under international law in cases where damages have taken place. Finally, the actors in the
international arena should abide by mechanisms guaranteeing the compliance with the obligations
assumed.



