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On-line Workshop

15 years of the Convention for the Protection and Promotion of the Diversity of Cultural Expressions and Lessons for New Ways of International Law-Making: Actors, Processes, Impact

9 September 2020 

Time Zone: Central European Time (CET)
Convenors: Beatriz Barreiro Carril (King Juan Carlos University, Madrid), Lucas Lixinski (University of New South Wales, Sydney), Andrzej Jakubowski (University of Opole, Santander Art & Culture Law Review)
The Convention for the Protection and the Promotion of the Diversity of Cultural Expressions (the Convention) was adopted by the UNESCO General Conference in 2005. Its main objective is to reaffirm States’ “sovereign right to formulate and implement their cultural policies and to adopt measures to protect and promote the diversity of cultural expressions and to strengthen international cooperation to achieve [its purposes]” (Art. 5), while recognising “the distinctive nature of cultural... goods and services as vehicles of identity, values and meaning” (Art. 1.g). Today, the Convention has 149 Parties, including 148 States and one regional organisation (the European Union (EU)). The practice of this treaty over the last 15 years offers several valuable insights as to the present-day ways of international law-making. Their examination will thus bring an important input to the overall theme of the 16th ESIL Annual Conference. 
In fact, the Convention may be credited as a paradigmatic case of “new ways” of creation and implementation of international law. First, it must be noted that the origin of this instrument goes back in part to the work of actors other than States, such as the Coalitions for Cultural Diversity. Furthermore, the way the Committee of Cultural Diversity, the Convention’s treaty body, examines the consistency of States Parties’ actions with the Convention is closer to a “best practice” approach than to a rigid scrutiny of States’ compliance with their international obligations. The idea behind this approach appears to be that the area of culture should not be one of confrontation but one of dialogue and collaboration, applied as well to the ways of overseeing States’ actions in light of the Convention, giving preference to an operative learning approach instead of sanction mechanisms. If this kind of approach is typical of treaties dealing with culture, a paradox emerges when applied to the Convention, being that its main scope of application is in the field of international commerce (of cultural products), an area of international law where robust mechanisms of enforcement exist. By passing from the Word Trade Organisation and other economic fora to UNESCO, the norms on the commercialisation of cultural products, even with the proper intention of giving them “cultural” legitimacy and specification, would have been deprived of efficacy. Moreover, the position of civil society in this process of “periodic reporting” is closely related to this general approach. In fact, contrary to what happens in other control mechanisms in international law, such as the United Nations international human rights monitoring mechanisms – where civil society entities prepare, for instance, shadow reports independent from those presented by States – civil society organisations working in the sphere of the Convention realm are asked to contribute to States’ periodic reports. Another idiosyncrasy of the Convention is the particular challenge that it implies for the classical approach of State sovereignty in international law. The initial main goal in connection with the approval of the Convention was the protection of the cultural sovereignty of States from the possible threats made by other States; mainly through pressure actions to sign free trade agreements. However, the Convention is increasingly invoked as a legal basis by regional and local communities to claim or implement policies in favour of cultural diversity within the State. Thus there has been a noticeable shift in the ways in which international lawyers relate to this treaty. In the first years after the approval of the Convention – and during its negotiation – the Convention was the object of research of many International Law scholars, who addressed classical issues of International Law such as that of conflict of norms. Today however the Convention is increasingly the object of research of other social sciences disciplines, and international lawyers who continue to pay attention to the Convention do so most often in the frame of highly interdisciplinary projects. A significant shift can also be observed in relation to the Secretariat of the Convention – which supports its implementation – as well as the Committee. In their implementation work these bodies have given relevance to topics like rights of artists, which were not a priority at the time the Convention’s entered into force. This shift is also an indicator of the need to rethink the role of international lawyers in relation to the Convention and the pertinence of a research agenda for the Convention in light of the new trends pointed out by this ESIL Conference which, as is reflected in this call, have changed the approaches to the Convention as well.

The Covid-19 crisis has underscored the need for States to take measures in order to ensure that the Convention’s objectives – already difficult enough to achieve in non-pandemic times due to concentration of cultural expressions in some transnational companies – can be promoted in the post-crisis period. Different civil society actors, such as the International Federation of Coalitions of Cultural Diversity, have already expressed concerns in this regard. Moreover, an on-line meeting of Ministers of Culture, which took place in April under the auspices of UNESCO, discussed novel policies for responding to the Covid-19 crisis in the context of the Convention. The digital aspects of cultural products, which have already been the object of the Operational Guidelines adopted by the Conference of the Parties of the Convention, seem to be a key issue of this health crisis and is spurring original debates and policies. In Spain, for instance, the VAT on digital books has been equated to that of the physical book. In France, as editor Antoine Gallimard recently observed, a debate is ongoing about the need to reopen small bookshops – which assure cultural diversity – as soon as possible, respecting of course the necessary public health measures. 

All these characteristics pose relevant questions in terms of the “changes in international law-making: actors, processes, impact” that we seek to address in this workshop.
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Draft Programme

11:00-11:15 – Introduction 

11:15-12:20 – Session 1: The 2005 UNESCO Convention: Mapping Alternative Actors and Forums 
– Commentator: Aliki Gkana (National and Kapodistrian University of Athens)
· Civil Society Participation in the UNESCO Convention on the Diversity of  Cultural Expressions: Reflections on Legitimacy Issues 
Enzamaria Tramontana (University of Palermo)
· Moving Online: How Communities Have Invested Cultural Spaces in the Domain Name System
Lily Martinet (Max Planck Institute for Procedural Law, Luxembourg)
· Internet Governance and Cultural Diversity: An Intimate but Conflictual Relationship 

Giacomo Mazzone (Eurovisioni Rome) member of the Internet Governance Forum (IGF) Strategy group
12:20-13:05 – Session 2: The Impact of Cultural Diversity on International Cultural Rights
– Commentator: Moshe Hirsch (Hebrew University, Jerusalem)
· The Contribution of the 2005 UNESCO Convention to the Emergence of Artistic Freedom as a Cultural Right 
Laurence Cuny (University Laval, Québec City)
· Protecting and Promoting Cultural Diversity through the Monitoring of ESC Rights: Status Quo and Possible Ways Forward 
Laura-Maria Crăciunean-Tatu (Lucian Blaga University of Sibiu)
13:05-14:10 – Session 1: New Insights on the Trade and Culture Debate: Electronic Commerce, the Internet, and Vulnerable Expressions 

– Commentator: Nick Pozek (Columbia University, New York City)
· Protecting  and Promoting the Diversity of Cultural Expressions in Context of Electronic Commerce: Make the Cultural Exception Great Again 

Véronique Guèvremont and Ivana Otasevic (University Laval, Québec City)
· Vulnerable Cultural Expressions in the Trade and Culture Debate: A Precautionary Approach to Culture in Times of Crisis 

Lilian Richieri Hanania (Sciences Po Paris)
· The Crucial Role Played by Other International Forums for the Implementation of the 2005 Convention in the Digital Environment 

Clémence Varin (University Laval, Québec City & Université de Rennes 1, France)
14:10-14:25 – Final Discussion

Abstracts:

Session 1
Civil Society Participation in the UNESCO Convention on the Diversity of  Cultural Expressions: Reflections on Legitimacy Issues 

Enzamaria Tramontana (University of Palermo)

The Convention for the Protection and Promotion of the Diversity of Cultural Expressions (CPPDCE) is considered an emblematic example of the contemporary ratione personae pluralization of international law-making, because, among other things, of the involvement of civil society actors in its drafting, adoption, and implementation. On the occasion of its 15th anniversary, the proposed paper aims at gaining valuable insights from the practice of the Convention’s Intergovernmental Committee in order to discuss one of the most controversial issues concerning civil society participation in intergovernmental processes: that of how to define, assess, and promote the legitimacy of such participation. In this regard, recent academic and political debates have brought to the fore different questions, such as: What is the proper role of civil society actors (CSAs) in international law-making and implementation? What reasons justify their participation in international governance? Must they represent, and be accountable to, somebody? Or must their participatory value be measured against other qualities, such as their technical expertise, their operational effectiveness, and their ability to voice values and opinions, increasing the quality and pluralism of international decisions? Can the rules and the procedures of engagement with CSAs contribute to enhancing their legitimacy in international decision-making processes? If so, how? 
To contribute to this debate, the proposed paper focuses on civil society participation in the work of the CPPDCE Committee. The analysis is articulated in three main parts. The first part illustrates the place accorded to CSAs within the architecture of the CPPDCE, describes the rules on their engagement, and clarifies the rationale for civil society participation in light of the particular objectives of the Convention. The second part delves into an investigation of the practice of the Intergovernmental Committee. It provides an evaluation of what has so far been positive about civil society engagement and what kinds of challenges still remain. Finally, the third part is aimed at the identification of possible better ways for the Committee to engage with civil society, both from a procedural and a more substantive point of view, in order to increase the legitimacy of such engagement. 

Moving Online: How Communities Have Invested Cultural Spaces in the Domain Name System

Lily Martinet (Max Planck Institute for Procedural Law, Luxembourg)

This paper offers an explanation of how cultural communities have become involved in the domain name system and how this may foster linguistic and cultural diversity online. Discussion of this topic includes (1) a concise presentation of the domain name system; (2) identification of the hurdles faced by communities, drawing on the example of the ‘.cat’ domain; and finally (3) an analysis of how new mechanisms enabling community participation have promoted cultural diversity. 

Domain names are user-friendly translations of numerical routing addresses, Internet Protocol addresses (‘IP addresses’) that are used by the Internet Protocol to transmit packets of data on the network. A domain name is a sequence of names separated by periods ordered in a hierarchical way (e.g. esil-sedi.eu). At the top of the hierarchy, are Top-level domains (‘TLD’), such as .eu. The Internet Corporation for Assigned Names and Numbers (‘ICANN’), a California not-for-profit corporation, is responsible for assigning these unique names. In other words, ICANN controls the root of the Internet and the creation of new TLDs. When fulfilling these technical functions, ICANN also deals with policymaking, which may affect online cultural diversity. The campaign led for the approval of the ‘.cat’ domain shines a light on how ICANN may weigh on cultural diversity. Two types of TLDs exist – a generic Top-Level Domain (gTLD), like ‘.com’, and country code Top-Level Domain (ccTLD) reserved for states, such as ‘.fr’, and listed in the ISO 3166-1 standard. In 1996, a campaign was launched to secure a domain name for Catalonia. At first, the promoters of this campaign sought the ccTLD ‘.ct’, but since Catalonia is not an independent state, this option was set aside. A new path needed to be forged for the attribution of domain names to linguistic and cultural communities. This was achieved by emphasising the Catalan language and switching the campaign from ‘.ct’ to ‘.cat’, the shortcode used for Catalan by the standard for the representation of names of language (ISO 639-2). This shift broadened the domain name beyond Catalonia to Catalan speakers in other regions and countries. In 2005, ICANN finally approved ‘.cat’ as a gTLD.  The struggle for the attribution of ‘.cat’ had an impact on ICANN’s policies. In 2007, the Generic Names Supporting Organisation (GNSO), one of ICANN’s Supporting Organisations, recommended that communities should be taken into account in the introduction of new gTLDs. Following this recommendation, a special status was recognised for communities in ICANN’s ‘new gTLD program’ launched in 2011. Several linguistic and cultural communities followed in the footpaths of .cat and ICANN approved several applications focusing on culture and language, (‘.bzh’ for Brittany and the Breton culture and languages, ‘.eus’ for the Basque language…).  A detailed study of these applications will show how communities have invested in the domain name system and why they have done it; serving not only cultural survival purposes but also addressing the need to protect the economic interests they have vested in their cultural identity, including cultural activities, goods and services (e.g. tourism, e-commerce, foodways).
Internet Governance and Cultural Diversity: An Intimate but Conflictual Relationship 

Giacomo Mazzone (Eurovisioni – member of the Internet Governance Forum (IGF) Strategy group, Geneva)
The Cultural Diversity and the Internet Governance paths with respect to international law or agreements started quite simultaneously. The UNESCO Universal Declaration on Cultural diversity was adopted by the UNESCO General Conference on November 2nd, 2011 , while the first World Summit of Information Society in Geneva took place between 10 and 12/12/2003. Both attempts to regulate these areas (the circulation of cultural goods and the development of the digital economy) were countered and eventually stopped by the USA, which identified in both processes a crucial risk for the establishment of their dominance in the new market of the digital economy. For the UNESCO Treaty the unspoken compromise with the US administration was that it applied to the analogue world, leaving a free hand to USA global companies in the digital world. Since this compromise was not possible for Internet Governance, the attitude of the US administration on this second front was one of total closure. The compromise that was reached in Tunis (at WSIS 2 in 2005) was to create two separate tracks to discuss the future of IG: one multi-stakeholder (IGF – Internet Governance Forum) and another government‐only (WSIS follow up). The two processes were both asked to report to UN General Assembly within five years to propose a solution for Internet Governance. Because both processes have not registered any visible progress, their mandate has been extended three times by the UN General Assembly, now until 2024. While the IG discussions were lagging, US government initiated a reform of the ICANN (the only world authority that assigns Internet names) in order to enlarge its legitimation, as ICANN is, de facto, the only institution that regulates the Internet. In 2017 ICANN didn’t renew its contract with US government. Since then, ICANN is formally a self‐regulating body, the legitimacy of which is affirmed by the presence of 178 governments into its GAC (Governmental Advisory Committee), although it remains a private association subject to California law. While the legitimacy of the UNESCO Convention to intervene in cultural goods and service is still challenged and no new body will be created any time soon to regulate global Internet Governance, ICANN is acting, de facto, as the sole global Internet regulator. The irruption of ICANN has already had strong impact on culture. The Council of Europe expressed its concerns over the role of ICANN and its impact on human rights (especially on cultural and social issues). Despite these concerns the ICANN Board, as a private body, has taken decisions directly affecting culture, cultural goods and services.
Session 2
The Contribution of the 2005 UNESCO Convention to the Emergence of Artistic Freedom as a Cultural Right 
Laurence Cuny (University Laval, Québec City)
The 2005 Convention on the Protection and Promotion of the Diversity of Cultural Expressions declares in its Article 2 that ‘cultural diversity can be protected and promoted only if human rights and fundamental freedoms, such as freedom of expression, information and communication, as well as the ability of individuals to have access to diverse cultural expressions, are guaranteed’.  Although the protection of artistic freedom does not appear in the Convention, it has been derived from this article and has gradually emerged as one of the areas of work and monitoring covered by the Convention. Artistic freedom has been defined as the ‘freedom to imagine, create and distribute diverse cultural expressions free of governmental censorship, political interference or the pressures of non-state actors. It includes the right of all citizens to have access to these works and is essential for the wellbeing of societies.’ (UNESCO, 2018). This definition goes beyond artistic freedom as a sub-category of freedom of expression and includes such cultural rights as the right to enjoy the arts and the right to participate in cultural life. The 2005 Convention places a new impetus on promoting and protecting artistic freedom and provides a unique policy framework to implement Sustainable Development Goal 16. As an illustration of this new impetus, in June 2019 the Conference of Parties to the Convention adopted a new reporting framework that includes artistic freedom. As a consequence, 149 Parties to the Convention now have to specifically address achievements and challenges in the area of artistic freedom and to present relevant policies, measures and programs. For instance, they will be required to indicate if their Constitutions and/or national regulatory frameworks formally acknowledge the right of all citizens to freely enjoy artistic works or the right of all citizens to take part in cultural life without restrictions. This will provide a very interesting corpus for law practitioners and for civil society actors working in this area. The article argues that the practice surrounding the 2005 Convention has contributed to defining the scope of artistic freedom in international law and to its emerging recognition as a cultural right, as defined by the UN Special Rapporteur in the field of cultural rights (Shaheed, 2013). The emergence of artistic freedom is a major achievement in the implementation of the Convention. It has been made possible through the ‘best practice’ approach illustrated by the Global Reports 2015 and 2018 and the Special edition on artistic freedom in 2020. The article examines how the work of the Secretariat, the States, and civil society actors have combined to create a body of practice. It will also look at the contributions of international, regional, and national jurisprudence. The article is timely, as the role of legal actors and jurisprudence in the protection and promotion of artistic freedom will be examined during the forum of legal actors organized in the context of World Press Freedom (postponed to December 2020) by UNESCO and the Asser Institute in the Netherlands.
Protecting and Promoting Cultural Diversity through the Monitoring of ESC Rights: Status Quo and Possible Ways Forward 

Laura-Maria Crăciunean-Tatu (Lucian Blaga University of Sibiu)

On one side, in 2001 and in 2005, when the UNESCO Universal Declaration on Cultural Diversity and the UNESCO Convention on the Protection and Promotion of Diversity of Cultural Expressions were respectively adopted, States from all over the world acknowledged, in a universal manner, that the protection of cultural diversity is an ethical imperative, inseparable from respect for human dignity, and that it implies a commitment to human rights and fundamental freedoms and requires the full implementation of cultural rights, including the right to take part in cultural life. On the other side, the CESCR – during its monitoring process and when developing its methods of work under the ICESCR – has seen the potential of these two instruments and expressly made reference to and valued them both. For example, in 2009 it adopted its General Comment no. 21 on the right of everyone to take part in cultural life. This general comment arises from ideas such as: cultural rights are an integral part of human rights and, like other rights, are universal, indivisible and interdependent and that the full promotion of and respect for cultural rights is essential for the maintenance of human dignity and positive social interaction between individuals and communities in a diverse and multicultural world. The CESCR General Comment no. 21 makes reference to the link and relationship which exists between the right of everyone to take part in cultural life and the other cultural rights enshrined in the ICESCR. Some of these rights, such the right to enjoy the benefits of scientific progress and its applications, the right of everyone to benefit from the protection of moral and material interests resulting from any scientific, literary or artistic production of which they are the author, and the right to freedom indispensable for scientific research and creative activity are contained, along with the right to take part in cultural life, in Article 15 of the Covenant. Some other rights, such as the right of all peoples to self-determination, the right to an adequate standard of living, or the right to education, are regulated by Articles 1, 11, 13, and 14 respectively of the same treaty. In this context, the aim of this paper is to identify the current approach of the CESCR with respect to promoting and protecting cultural diversity through the monitoring of the implementation of the ESC rights mentioned above; to point out the challenges encountered by the Committee in this process; and to identify possible ways forward for the promotion and protection of cultural diversity through the implementation of ESC rights. In terms of methodological approach, I firstly look at the way in which the CESCR has addressed – through its relevant general comments and during the dialogue with the States Parties – the issue of cultural diversity. Secondly I point out the challenges and/or impediments in this process; and thirdly I try to suggest possible ways forward for the promotion and protection of cultural diversity – a value of the international community – through ESC rights. 

Session 3

Protecting and Promoting the Diversity of Cultural Expressions in Context of Electronic Commerce: Make the Cultural Exception Great Again 

Véronique Guèvremont and Ivana Otasevic (University Laval, Québec City)
The UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions (2005 Convention) was born out of an awareness that took place within the international society during the 1990s concerning the impact of the free trade rules on the regulatory power of the States. In the specific field of culture, States feared – and still continue to fear – a progressive limitation of their ability to support their cultural industries, artists and other cultural professionals, as well as their cultural goods and services such as books, newspapers, periodicals, movies, TV series and music. As a reminder, the 2005 Convention reaffirms the sovereign right of Parties to implement their cultural policies aimed at promoting and protecting the diversity of cultural expressions within their territory, and it recognizes the specific nature of cultural goods and services as bearers of identity, values and meaning, and redefines new ways of international cultural cooperation. In a series of studies carried out previously, we concluded that several Parties to the 2005 Convention have used cultural exceptions – or other cultural clauses producing similar effects – to promote the objectives and principle of the 2005 Convention in their bilateral and regional trade agreements. In recent years however, the increased presence of a chapter on electronic commerce in such agreements has led us to question the efficiency of these tools to preserve the right of the Parties to implement cultural policies in the digital environment, including policies that aim at promoting local cultural content on platforms. To do so, innovative legal techniques may be necessary. This communication reflects on the new cultural clauses States could use in their trade agreements to recognize the specific nature of digital cultural content, in particulier in the new generation of agreements entirely devoted to digital trade, in order to make the cultural exception great again!

Vulnerable Cultural Expressions in the Trade and Culture Debate: a Precautionary Approach to Culture in Times of Crisis 

Lilian Richieri Hanania (Sciences Po Paris)
After a short introduction on the definition of the precautionary principle in International Public Law, this presentation will analyse to what extent a precautionary approach may be characterized in International Trade Law when it comes to balancing trade liberalization interests and cultural diversity concerns, and in what forms and through what mechanisms. Such balancing, in the context of pursuing the objective of cultural diversity in the international trade system, seems all the more relevant today, as the health, economic and social impact of the covid-19 pandemic rekindles the need to enhance the part of culture, creativity and the values of our societies in a renewed post-pandemic world. The presentation will therefore firstly examine the application of a “precautionary logic” in International Trade Law by highlighting the need for caution in the articulation between trade and culture, both at the stage of trade agreement negotiations (notably through the adoption of cultural exceptions or reservations in such an agreement) and in case of a trade restriction conflict taken before an International Trade Law judge. In the latter case, one particularly interesting route may be found in the evolutionary interpretation of the concept of sustainable development under international trade agreements. The presentation will also point out how International Cultural Law treaties may reinforce and legitimize such a precautionary approach based on the main provisions concerning endangered and vulnerable cultural expressions existing under the 2003 UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage (CSICH) and the 2005 UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions (CDCE). By identifying and examining these provisions and their modus operandi, it will highlight opportunities for promoting and implementing these two international legal instruments, particularly when having to justify, before an international trade judge, the necessity and proportionality of a measure or policy that benefits the cultural expressions of vulnerable groups.

The Crucial Role Played by Other International Forums for the Implementation of the 2005 Convention in the Digital Environment 

Clémence Varin (University Laval, Québec City & Université de Rennes 1, France)

The 2005 Convention’s Article 21 on international consultation and coordination commits Parties to “promote the objectives and principles of this Convention in other international forums”, and to “consult each other, as appropriate, bearing in mind these objectives and principles”. Closely linked originally with the relationship between trade and culture, this article is particularly relevant today as Parties are facing new challenges raised by digital technologies. The Operational guidelines for the implementation of the Convention in the digital environment, adopted in 2017, reminds Parties of the importance of this Article, as well as actions at the national level to continue implementing the treaty in this environment. While the engagement of Parties in trade forums remains fully pertinent because of the adoption of new trade agreements including a chapter on e-commerce, or possible negotiations on e-commerce within the World Trade Organization, other forums should also be considered. In fact, a variety of instruments are being adopted in different kind of forums to regulate the digital environment and technologies (such as artificial intelligence, algorithms). These require the attention of the Parties because of their possible effect on the protection and promotion of the diversity of cultural expressions. Indeed, any decision aiming, for example, at removing the principle of net neutrality could have a direct effect on the access to a diversity of cultural expressions; discussions regarding artificial intelligence should also be closely monitored because of its increasing use by digital platforms to create or suggest cultural contents, etc. The “technicity” and transnational nature of the digital environment require Parties to engage in other types of forums to promote the objectives and principles of the Convention and to ensure that they remain in this environment. The Convention does not give a definition of “forums”. This presentation will therefore focus on a selection of forums – with respect to the implementation of the Convention – that Parties might not have traditionally been involved in but whose actions could have a direct impact on the diversity of cultural expressions. The different kind of norms emerging from these forums (codes of conducts, declarations, standards, etc.) will be briefly analysed to show why and how they might have an impact on the diversity of cultural expressions in the digital environment. The presentation aims at showing that the implementation of the Convention in the digital age is not only limited to the Parties’ territories but also requires more than ever actions outside of UNESCO, mostly because of the transnational nature of this environment and technologies. Parties should therefore consider different kind of forums and norms in this regard. While this plurality reflects the international scene today, it also underscores the need for an increased collaboration between the Parties to the Convention to continue fulfilling their obligations regarding the Convention.
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